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\sQ OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTOANEY GENERAL

A\

Honorable George H, Sheppard
Comptroller of Publie Accounts
Austin, Texas

Dear Sir: Opimion Ko. 0-5260
Re! ether tax levied by Section
ter 184, Artiple X,

Ap@l\I s A7th Lﬂginlnturo.
\]

, ¢rues on procesds
of radios, coamsties
ing eards made at re-
011 0 ths Federal Government,
'l atad gnastinne

Y .. WA WAL N @

In yo o April 7+/1943, you request our

torio, with eoples
of Jétters from-Cap G. Brown, Finance Of-~
fider for Randolph Pleld, relative to the levy
ths tlon ‘1, Article X, of
e B111 8, Regular Session of the Forty-
ae qnth Legialh&uro and will thank you to ad-
\¥{:¢\thia depar whcther Joske Bros. Co, will
be sub ect tax from the proceeds of salea
tha Faderal Government on oounod-
1:1533gcver by Section 1, Artiele X, of House
Bill 8.

"This department ham direeted Joske Bros,
Co. that they sare liabla for the tax.,”

Joaske Bros', letter contains, in part, ths follow
ing facta:
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*we are continuing to experience a grest
deal of diffioulty in oconnsetion with the ool-
lection of taxes due under Article X of House
Bill € on sales we make to the United States
Government.

"The Covernment orders are submitted to
us, we £ill them, and bill thea for the amount
of the sale inoluding the tax, In every instance
they forward us a check in payment for ths bill
less ths amount of tha tax and snolcae with their
check a tax sxemption certificate., We repeatedly
advised thaeam that we have ssedured from you a rule-
ing to the effect that the state cannot aceept these
tax exemption certificates,

"¥e have a very extensive flle of correapond-
ence on this mubject. The position taken by the
Government in all of these letters is the same,
Meny of thess matters are still unsettled, ¥a are
still maintaining the position that the amount of
the tax must be paild, since we cannot subait the
tax certifiostes to your office.

"At the suggestion of Captein E, G, Browm,
Finance Officer for Randoliph Field, a letter was
writtan by him to the Comptroller Gensral of the
United States on this subjeet. I am enclosing a
copy of the letter which Captain Brown sent to
me on Maroh 1lEth advising that the matteyr had been
referrsd to the Comptroller Genersl, and, also,
hig letter of April lst sddressed to me uﬂvisigg
me of the decision reached after he had receiv
his reply from the Coaptroller General of the
United States,”

Captain Brown's letter of April 1, 1943, is eas
follows!

»x¥ith reference to our telephone conversa-
tion today, we will proceed with payment of your
invoice under date of Yebruary 16, 1943, for the
amount of invoioe less tax,
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"Your attention i# invited to dseision
A~51249, October 4, 1933 of Vol. 13, panms 91
of Daglsions of Comptroller General, which
provides that any atate ', . , is without
authority to tax the United Statea on sueh
rurchases as may be necessary for the conduct
of ths businesas of the Federal Government.'™

Seotion 1, Chapter 184, Article X, Aots 1941,
L7th Legislature (codified by Vernon as Article 70471} provides:

*Radios, cosmetios, oards; luxury exciss
taxi penalty for making false report or railure
to report.

"Seotion 1, Each ferson. partaership,
associetion, or coryoramtion sslling st retail
new radios or now cosmetics, shall make quart-
erly on the first days of January, April, July
and Ooctoder of each year, a& report to the Comp-
troller, under ocath of the cowner, manager, or

if a aorporation, an officer thereof, showing
the aggregate gross yeosipts from the aale of
any of the above-named items for the quarter
next preceding; and shall at the same time pay
to the Comptroller s luxury excise tax esqual o
two (2] per cent of sald groas receipts es shown
by said report,

"Evsery person, partnership, association, or
corporation, sellling at retsil, playing oards
shall make querterly report ae provided above
showing thes total number of packs or decks of suah
cards sold during the preceding quarter, and shall
at the game time pay to the Comptroller a iuxury
exoise tax of five {5) cents per pack or deck of
such rlayving eards so sold.

"Nothing herein shall bs oconstrued so mas to
reguire payment of the tax on gross receipts here-
in levied more than opnce on the prooseds of the
agle of the sams article of merchandise, A retail
sale as used herein, moans a sale to one who buys
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for use or conaunpticn, and not for resale,
Grose receipts of & gale means the aum which
the rurchnser pays, or agrees %0 pay for an
erticle or aamuadi%y bought at retaill ssle,.”

The opinion of the Comptroller Cenersl, refsrrsd
to in Captain Brown's lettar, was dated Ootober 4, 1933, and
cited ap authority Fanhandle Oi1 Company v, Stute of Missiso~
ipri, 277 U. S, 218, 72 L. Sd. 857, 48 3, Ct. 451, 56 A, L, R,
(B3, The correctnsas of the Panhandle case "is now opsa to
sericus gquestion.” The tax involved in Comptroller Ceneral's
deoision wae a retall sales tez on the consuner or purchaser
--n0t & vendor's tax (as we have hers), measured by gross
receipts, This Departoent hald in opinion D-4L4034 that the
tax in questicn was a fross regeipts tax, not a sales tax,
and was ro% levied againat the retall purchaser,

Fanhandle 011 Company v. Hissisasippl, supra, in-
volved sales directly to the United States for the use of its
Cosst Gua:d ¥iset in service in the Culf of Nexieo and its
Veterans' fHospital af Gulfpors, It arose under a law of the
State of Uisslsaippi which provided that "eny person aged
in the business of ﬂistributing asoline, aor retall dealer in
gasoline, shall pey for the privilegs of engaging in sueh
busineas an exoise tax of 1¢ {(one ocent) ger gnlloa u the
sale of gasoline. . " The oi) comapany did4 not pay texes on
sueh sales 0 the United States, and the State brought suil,
The company defended on the ground that thls statute, and its
snandments, 1f construed to i:pose taxes »n such sales, was
repugnant £o0 the Yederal Conastitution, That contention weas
sustained 1a the trial gonrt, and the state appsaled. The
Bupreme Court of the 'mited States held that the ftate was not
entitled tu ¢ollest the tax from the Panhandie 011 Company upon
the gasoline zo0ld by it to the Federsl Government.

#r, Justioe Butler, who wrots the majority opialon
of the Court, said:

“The right of the United States L0 zake
such purchases is derived from the Constirtutior,

:“;.-‘ ’_/-.’ I
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The petitioner's right to make sales to the
United stales was not glven by the atate and
does 10t depend on state lawsi It results
from the autiority of the rational govera-
ment under the Constitution to chooss itn

own means and sources of supply. while
Missigsippi may impose charges upcon petitioner
for the privilege of carrying on trade that is
subject to the rower of the state, it may not
lay any vax upon transscticns by whioh the
United States seeures the things desired for
ites governmental purposes, .

*The validity of the taxes qlaimed ls
to be determined by the practieal effect of
enforoement in respect of sales to the govern-
ment. wWagnsr v, Covington, 251 U, 3. 95, 192,
64 L. E4, 157' 167. Lo Supo Ct. Rﬂfﬁc 93! &
charge st the prescribed rate is made on account
of every gsllon aocquirsd by the United States,
It is immatarial that the geller and not the
purchaser ia required 3 report and make paynent
to the state, Sale and rurchase constitute a
transaction by whisch the tax is messured and on
whieh the burdeu resta. The amount of money
eleimed bg_the_atate risca and falls precisely
as does the quantity of gasoline soc secured by
the Govornment. It depends lamediately upon
the number of gallons. The necessary operation
of these enactmsents when s0 construed is direotly
to retard, impede and burden the exsrtion by the
United States, of its constitutional powers to
operate the tleet ana hosrital. K'Culloch \ O
Maryland, supra, 436 lé L. ®d., 608); Cilleapis v,
Cklehoma, supra, 505 (66 L. E4, 340, 42 Sup..Ct.
Rep. 171); Jaybird Hin, Co, v. weir, 271 U. S.
609, 613, 70 L. Pd. 1112, 1114, 46 Sup. Ct. Rep.
592, To use the number of gallons sold the
Uuited Statas as a measure of the privilege tax
is in substance and legal effect to tax the salse.
teatern U. Teleg. Co, V. Texas, 105 U, 8. 460,
26 L. 4. 1067; Friek v. Peansylvenis, 268 U, B,
473, 494, 69 L. Ed. 1058, 1064, 42 A. L. R, 316,

.

oLk



301

Honorable George X, She-pard, pace 6

45 Sup. Ct. Rep. 603. And that is %o tax
tha United States--t0o exaoct tribute on ite
tragsactions and epply the same to the sup-
port of the state,

"The exsctions demsnded froa pstitioner
infringe its right to have the eonatitutionel
independence of the United States in reapect
of such purchesses rexain untrammeled. Osbora
v, Bank of United States, 9 wheat. 738, 867,
6 L. Ed. 204, 234} Western U, Teleg, Co, v,
Texas, supra. Cf. Terrace v, Thompson, 263
U, 8. 197 216’ 6 L. ¥, 255. 27)., ol SuP.
Ct. Rep. iS. Fetitioner is net llsble for
the taxes claimed.™

, Tustioces Holmes, Brendeis, Stone and MeReynolds
dissented,

- ~.In Faderal land Bank of St. raul v. De Roechford,
- 2887 M. ¥W. 522, the Supreme Court of Fozth Pamknts Bad before
it for Jevtsion the validity of a non-discrizinstion license
tax upon desleres in mRotor tsh;glgirusi;wiaupntod'ut the rate
— of 3 eents  pasr. gallon used  4rd- E6l4 by them, and subjset to
s~ oeing 88CAA _to LN ¥ules price, when including seles of ges-
" @oline by a dealer to a Teleral lLand Bank for use in earrying
out its activities in the Stats of North DLakota,

The Bank contended that ths tax aould not bve
constitusionally imposed uponr the dealer for any aotor vehicle
fuel whieh it purahased from him for ths purpose of oarrying
on its authorized activitica within the Stete, anéd that oconne-
quently the dealer might not chegke the amount of suoch tax as
a part of the price. The defendants, DeRoehford ead the State
Auditor, on the other hand, oantanﬁeé thet the motor wehicle
fuel sold by DeRaohkford %o the Federal Land Bank must be in-
cluded in eomputing the tax and consequently DeRoohford might
inelude the amount of such tax in the price,

The Court gajid:

. "The scle question presented for deter-
mlnﬁﬂﬁﬂn on thig appeal is whether the 3tate



Honorable George H. Sheppard, page 7

of NHorth Deskota has the right to impose upon
g licensed deeler in motor vehiele fuel a
license tax of three oents psr gallon upon
motor vehicle fuel s0ld by msuch dealer to a
Federal land Bank for use in sutomobiles owned
by sald Bank and operated by it inoidental to
its sotivitiea in the State."

"l - . w

“The decislona of the United States Supreme
Court ars bdinding upon this Court and definitely
establish, (1) that a Federal Land Bank 4s an
instrumantality of the national government, created
by Congress, acting within 1ts oonstitutional powers
to perform authorized governmentel funoctions, and (2
that sueh bani is constitutionally endowed with the
sane immunity from atate taxation, that the national
government itself would have been endowed with, 1if
it had engaged in such activity dirsctly.”

L
*. & & 9

- *In the Act providing for the establishment
of Federasl Land Benks (Psderal Farm Loan Act)
there is a clear intimation that real estate ac~
guirad by a Foderal Land Bank i{n the sourse of

ts operationg under the Act shall be subjsat
to taxation; snd there is & specific dselaration
that 'every Federal land bank ., . . ineluding the
capital and reserve or surplus therein and the
inocome derived therefrom, . . . Tirat mortgages
executed to Pederal land banks, . . . and farm
loan bonds . . . and ths inoome derived thesrefrom
shall be exempt from . . . State, munioipal and
local taxation.'

*It ia reasconsrle to assume that when Cone
greps pald that a state might not tax a Federal
Land Bank, its oapltal, reserve or surplus, or
the ineome derived thavefrom, or first mortgages
exscuted to the Bank, or farm loan bonds, or ine
cone derived therefrox, it hsd in mind éirect and

BT o
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discernibla ts:es, and that it did not have

in mind taxes imposed upon and collectel from
ogther peraons with whor the Bank might trans-~
act business, whieh might indirectly rasult

in some slight inorease in the operating ex-
penses of the Bank. The tax in question here
1s not a tax upon a Federal land Bank, or upon
its carital, ressrve or surplus, or the inecme
darlved therefrom, UlNeither is {t a tax upon
mortgages executed to such Bank, or upon farm
loan bonds, ar upon the income derived there-
from, The tax 1s one upon a dealer in motor
vehicle fuel, who has applied for, and who has
been granted, a lioense, under the laws of this
tata, to sngage in buainosn as a dealer in
motor vehiocle fuel,

"The tax involved here is a tex imposed
on dealers for the privilege of engaging in the
business of selling motor vehiole fuel, and the
amount of the tax ig measured by the number of
gallons 'used and sold' by the dealer, It is
not a tex upon & Federal Land Rank or upon any
function which sueh Bank L& authorized to per-
form, It 18 not & tax upon any of the rowers
with which the Bank is vaested, The Bank may
exeroise every function and perform every aot
that it war oreated to sxeraise and perform
without ons cent of its funds deing expended or
. one cent of its profits being taken away hecause

of this tax. The tex ocannot de lald directly
upon any astivity of the Bank unless it engages
in business a®» a licensed dealer of motor vehicle
fuel in this State, and the Bank was not oreated
for the purpose of engagingin such business.
The only way ia whieh the funds of the Bank zay
be expended, even indireotly, in the payment of the
tax will be if the Bank purchasss motor vehiole
fuel from a dealer who inocludes the amount of the
tax in the sales priee. But if the operating ex-~

enses of the Bank are inorsased beocause of the
fm;ositlan of the tax upon a dealer from whom the
Bank purchases motor vehicle fuel, that effect is
only incidental and reacte snd oannot be said to
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be a tax upon the Bank, fts ocapital, reserve
or surplus, or upon any of the opsrations of
the Bank, Fvary tax lald upon a dealer will,
of course, to some extent be reflszcted in
the price whioh he oharges for the eommodity
which he sells,

.‘ * » -

%, + .the Suprems Court of the United
States har held that an ocooupation tax measured
by gross inoome, whers imjosed by s state upon
a oontractor with the United Btates, is rot
invalid as a tax upon the Yederal Covernment
and its operations, even though the imposition
of the tax may inerease the ¢ost to the govera-
aent, Jameg v, Drevo Contrgotiang Co., 27, B,
13‘. 160, 58 S. 03. 208’ ‘2 L. m. 155' 172' u
A+ Le R. 31‘ Alward v, Fohn‘on, 282 U, 8. 509’
51 8, Ct. 273, 75 L. X4, 496, 7% A. L. R, 9.

-
s & » 8

“The tax is general and non~diseriminatory.
The law imposes the same lieense teax upon all
mnotor vehicls fuel s0ld dy a licensed dealer
without regard to whom the purchaser may be,

T. « «The law does not require Eggg t%g
tax bes passed on tO Lhe purahmaser, 4 deanle
%ﬁf:iaz pert or all o% §§n tax on all EE%.; §§

R any sale] ba € 1aw SAYR Tevery dealer

suoh license LAx or baing 1iabBle Tor a me

*In this oase the dealer (Defoohford) fixed
the prioe whish he charged for the gasoline that
he sold to the Land Bank with the tax in mind,
that is, in fixing t¢he price he added the adount
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of tho tax hs would bes required to pay to the
5tate, But the Land Bank was rnot regquired to take
the gmsnline from DeRochford; 1t could take it oy
leave it, If it thought the prioce %90 2igh, it
414 not have to purchase., If DeRoohrford had ssen
£it %o inereass ths price to the Land Bank ovey
what he ehnrged the publie at large, the Bank
eould not have ¢ompslled him to sell to it at w
lenaer price,

L]
* & & »

“If it were not for tha decision of the
Supress Court of the Tnitsd fitatas in Tanhandle
01l Co, v, ¥ississipri &1 rel, ¥nox, supra, we
should sot think thsrs esuld dé any besis undey
the rule announced in ¥olulloch v, Haryland for
2 6lala that the iaposition by the Stats of the
tax in question bere upon a licanged dealer in
a050r vehlole fuel of a licease tax meagsured by
the aaocunt of motar vshicle fusl sold by his
would bBe reprugnant 30 the Constitution of the
United States ss t0 suoh amount of the tax as
is based upon motor vshicle fuel sold by him
%0 8 Tederal Land Banki but, that decision holds
0 the contrary; and 1f the rule of that decision
still prevaila the licenae tax preseridbed by the
laws of this State ce:unot be constistutionally
imposed upon Deloohford as to the gasoline he
pold to the Federal Land Bank,

HQ'.O‘

"There ore no matserial &ifferenves be-
tween the laws of thls 3tate unfer whiech the
eontroversy Lars arose and the laws of lHiage
issippi that werse involved in Panhandle 011
Company V. Missisaippi ox ral, ¥nox. If what
the Court maid and held in that dacision ia
#8111 in full forae and effect, and binding
as sn authority upon this Sourdt, it would, we
think, be dacisive here, If the %$ax involved
in thet easa were unccnatituticnal it would
meen to follow that the tax iavolved In thuis
cage is likewlee unoonstitutionel, +e sre of
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the view, howsver, that desisions of the
Suprend 1rt of the United States amde

after the rendition of the Ceolefion in
ranhandle 011 Comsany v. Hississippl ex rel,
Xnox have a0 effectivaly removed the supports
on whiah that deeision was said o reat that
the docision oan oo longer de sald to be dind~
ing as an authority upon the eourss of the
states, It is true the decision has 20t heen
ditectly overruled; but subseguent decisions
of the Suprems Czurt of the United States es~
tablish a ruls w0 ingoasistent with: the hold-
ing in that sase, that the dseliaion, in effeat,
has been ovsrruled., Thers 1s zo magic in tie
word ‘overrulsd!, when s oourt expressly
ovarrulss a &soimion upon whiah a later deein-
fon is predicmied, it, of neceasity, also
overrulss 8o much of &hﬁ later & ion as 1
predicated upun the deglaion that is overruled.,

“The decinion of the Court in Panhandls
011 Compeny v, Nississlipri ex rel, Kncx svoked
rigorocs ¢issent from four sexbers of the Cours,
shile it has been citead in many oascs and was
followed ond malde the bamis for the desision
in Graves v, Texas Gaistny. 298 U, 8, 393,
8, Ct, 818, 80 L, 74,1236, it has been &isting-
uished in meny subsaguent cases {Mhseler lLuxber
Bridge & sa;;{y Co. ¥, United States, 281 U, 5,
572, 30 8, O, 419, 579, 74 L, M. 1847 1083
AN e SR gt e
» ] ] h ny A * ’ ‘S"
& Hyara Tobages cn:'v‘ ﬁni&-ﬂ States ;99‘ﬂ. Se
383, 57 3, Cb. 239, €1 1, W, 2945 L
twavo Cousrseting Co. 5,302 To 8, 134, 151152
58 5, ct, 208, 83 L, 74, 155, 168, 1f¢ 1, 1o A,
318), and, in Jemse v, Dravo Contracting Company,
supra, the Court deolared that 1%t sust bs deemed
1imitod to ita partioular fmats, 2 U, &, at
Gjﬁ 151" ” 3. “0 2@8. 32 Ioa MO ‘t' Nﬁ' 168’
14 40 Lo Re 31‘.

aaee Y,
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"mong the decisions cltad by thae Court
in Panhandle 0i1l Co. v, ¥ississipri ex vel,
¥nox, in supprort of itz holding that the tax
there invclved operated ns an i neonntitutio-sl
burden upon, and interferencs with, the exercise
of nstionsl power, are Dobddins v. Frie County,
16 Fet. 435, 10 1, RE, 1022, and Cilleapias v,
mlﬂhm, 257 U. &, 501. u a., Ct, 1?1 66 L.
Fd, 338, Partieular attention waz cslled to the
atriotnens of this rule eg emphasived in Gillesple
Ye Okllhm. 257 Ve S, 501 L2 8, Ct, 171. 66 L.
B4, 338, 1In Gillempie v. Oklahoms, the Court held
that the 2o9trine of immunity inhibited a state
rrom imposing & tex on the net incoxe derived by
a lesass from loases of restricvted Indian Lands
made pursusnt to Songressional sutherity., In
Helvering v, Mountain Froduoers' Corp., 303 V. 8,
376, %8 5, Gy, 623, 82 L. 14, $07, she Cours,
after careful re-axaminstion of the queation,
held thc deoision &g Gilles;ie v, Oklahoma %0 be
‘out of haraony with correet prineciple' and de-
clared Gillezple v, Qklahome t0 be overruled,

L
* & & @

*lir, Justicse Butler, author of the opinion
in Panhsnédle 01l Company v, Miwslssippl ez rel,
ok, wrots vigorous dizsents in Helvering v,
Mountain Frodueers* Corp., in Helvering v.
Cerhardt, and in Graves v, New York, In his
dissenting opinton in Helvering v, Hountsin Fro-
dugers’ Gorg;. he stated thet with Gillesple v,
Oklakoms, there 'necessarily' went ‘s long linse
of decislons of this and other courts', and ¢hare
acterized the result of tha decision ef the eourt
as oonsbituting & Ysweeping . . . ¢hange of con-
struction of the Copstitusion', 303 U, B, at
pages 390, 391, %8 9, Ct, at page 630, 82 1, 24,
at page 9i7. In nis Adiesenting opinion in Helvering
v, Gerhardt, he said:--'In substance, as well as
in the languasge uaed the deaision just announced
substitutes for that dootrine (ths doctrine of
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abesolute immunity) the proposition that,
although the federal tax may lncrease cost
of state governments, it may be imposged 1if
1t does not curtail funetions essential to
their exiatence. Expressly or sub sileantio,
it overrules a csntury of precedenta.,' 304
U, 8. at page 429, AL3)0, 58 8. Ct., at page
980, 82 L. Fd, at page 1442,

"The sweeping change of construotion of
the constitution', and the application of the
oontrolling prineiples, snnounced in the desis-
ions that deoreed such change, seem t0 us to '
leavs no substantial basis for the rule an-
nounced in Panhandle 011 Company v. Nississippi
ex rel, Knox, It seems to us rather that tha
deoision, in effeot, has been overruled,

"
¢« & 2 @

"The imposition of the tax.is not an
exercise or an attempt to exeroise by the state
of any powsr ‘by taxation or bt?eruise. to re~
tard, impeds, durden, or in auyimanner control
the operations of' (., Wheat, at pages 429-437,
4 L. 24, at pagea 607-609) The Yederal Farm
Loan Act, If regurd *'be had to substanss and
direct effeots', and ‘merely theoretical eon-
ceptions of interference wlth the funetions of
government' be lald aside ‘tdesze 13 no suffiesient
ground for holding that the effect upon tha govern-
ment is other than indirect and remote.' 303 T, 8§,
at pages 386, 387, 58 5. Ct. attfages 627, 628, 82
L, B4, at page 914, The lmposition of the tax upon
a dealer for gascline sold by him to a Federal
Land Bank *'neither .precludes nor threatens unrea-
sonably to obstruct any function essential to the
continued existence' of the Bank., Neither foes
it operate to control, hinder, or impedse the Bank
in the performance of any service that it was
establighed to parform for the goverament, If
any of the burden of the tax that 1s impdsed upon
the dealer indirectly reaches the Land Bank that

) _’,/ -
i ki -
et
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is b a neoesdary inoldant $0 the couxistenqe
within the aamm organized governaent of the two
taxling sovereipns, and hence i a burden the
¢xlatsnce of whieh the Constitution presupposen,?
0L Ve Eo at pape L2, 58 O, Ct. st page §77, 82
Le ¥, at page 1L30,"

In wWestorn Lithograph Co, v, State Boerd of Zquale-
ination (1938} 11 Cal, (2) 156, 78 rac, {24} 731, 117 4. L. R.
838, there was involved » nundluertninntery state tax, express-
1y lnroned upen the privilege of selling tanzidls peraoatgr
g;operty at retall, and messured by the seller's gross receipts,
‘The stetute nleo provided fOr the 00llection of the tax, in so
far as posgidble, by the retaller from the oongumer, dut the
80t f1toelf made the tax the direct odligation of Bﬁs retailer,
In holding the tax applicatle to a male 0 & netional bdank
{whieh ths Court sseumed to bde an iastrumentelity of the United
Etates, and, as such, not sudjeat %0 a State tax without the
songent of 5onartea), the Suprems Court of Californis saids

"questionabdly the aet 18 aocndigeria-
inatory, It oparates upon 8ll alike in the
ssae olanss, snd doas ot result in exsoting
more from %he fodaral instrumentaiity than ie

nid by other individuala, To conelude that
the dank may some into the opan market and
surchase zoodn at s price less than otSher
buyers merely by insixting thet the ezound of
8 noadinseriminatory tax imposed upon sellers
should firet be deduoted therefrom, 1s to
asgord to federal instrumsntalitics soxe favor
or ¢reoe which is ..ot necegsarily within the
contempletion of the riueiple of immunity
here msperted. It cannot be asild that the
prineiple cmbrsces the inhereat right in eitber
government to cume imto the open aarket and
purchase goods at a lower prlee than jpald by
other consuxers by elipping therefrom the
squivalent of nondlsoriminatory tsxez wvalidly
faposed oa she sellier by the other goversment,
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and consequently reduce that government's
revenues to a proportionate extent, This

view is in harmony with the cases herein-

above cited which recognize and define the
ipherent limitations of the dootrine of

immunity, and follows the pronouncements

of the Supreme Court of the United States

in its more recent decisions formulating ites ocon~
-clusions on the appliocability of the principle
and its limitations in relation to other taxing
statutes. James v, Dravo Contracting Co., 302
U. 8, 134, 58 8, Ct, 208, 211, 82 L. Ed, 158,
1u Ao L’ R, 318’ followed in Silas Mason CO.,
Ino., v, Tax Commission of Washington, 302 U, S,
186, 56 8, Ct, 233, 82 L, Bd, 187, and Atkinson
¥y State Tax Commission of Oregon, 393 U. S. 20,
58 8. Ct, 419, 82 L. Ed. 321, Jan. 31, 1938,

"We are aware that statements which might
be said to support a contrary conclusion have
been made in the oases of Panhandle 0il Co, v.
Misaisgippl ex rel. EKnox, 277 U. S. 218, 48
8, 0. 451, 72 L. Ed, 857, 56 A. L. R. 583,
Indiam Motooycle Co, v, United States, 283 U, 8.
570, 51 3, Ot. 601, 75 L, R4, 1277, and Graves
v. Texas Co., 298 U. 8, 393, 56 8, Ct. 818, 80
L. Bd, 1236. Those cases involved, respectively,
a law of Mississippl imposing an excise tax of
one cent per gellon upon the sale of gasoline,

a statute of Maesaohusetis lavying an excise
tax on sales and & gasolins tax act of Aladbama,

¥In the case of James v, Dravo Contracting
Oompany, supra, the court had before it for oon-
gideration the Grosg Seles and Inoome Tax Law of-
West Virginia, Code W, Va. 1931, 11-13-1 et seq,,
as amended Aots 1933, lst Fx, Sess., ¢. 33, which
provided for annual privilege taxes on account of
tbusiness and other activities,' That law imposed
upon the ocontracting ocompany a tax equal to 2 per
cant, of the gross income from its businesa. 7The
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impesition of the tax on insome deyived Trom
4 eontract vith the federal goveroment, sxe~
cuted to further the construsticon of certain
dams, rajsed the Guesntion whether the tax laid
s dipcet burden upon the fedarel goverament,
The holding was that the tax was ot che on the
fn@ernuant. 1tt'propart{ or officers, nor was

t apon an inetumental iy of the goverauent,
er opon the contymet, The sourt reiterated and
‘reflefined the lizitations of the principls of
femunfty an atated in 1ts former decisions,
Although 14 seld, *The nigltcasinn of the g::np
¢fiple which denies walidlity to suoh a tox
required the cheerving of closs dlatingtions

in order to meintsin the essential Creedon of
government in partorninfhéta functions, withous
unduly liasiéing the tax r wiick is equally
ﬁua:ntlglizo'buggagstiun Gu;‘gigaa unaarcggiiaual
aystem, app. a8 @ 4g 8 oon on
that the tax was veild, the liaitstion on the

. prisoiple of immunity stated in Willeuts v, Bumn,

- suprs, apd hereinabove quosed, In the Dravo Case
tie sourt alec said: *But if it bs assumed that the
€ross redeipts tax mmy ineresse the dost to the
governmant, thet fact would not invalidate the tax,
¥ith respect to that erffest, o tax on the gontraator's
property and equipment pecessarily used in the per-
forzanees of the dontract, OCQoneededly, such s tax
may wvalidly be laid, Troperty taxas are naturslly,
as in this case, reckoned as a ort of the expense
of doing the work,' The oourt ooncluded that ths
tax provided by the %est Vivginie ststuss 414 nos
interfere in sny substantial way with the psrfopmancs
of felderal functions, and was a valid exzastion, It
expreasly deolined to consider whether the same
rasult would follow from the arplication of the
principlss stated if sommodities or goods were fure
nished rathar than ssrvioes. It rafused axpressly
to overruls the gases of Yenhmnlls 041 Co, ¥, Nies-
iseipri »x rel, Enox, Indian ¥ctooyele Co, v, United
States, and Graves v, Texas Co., supra, dub :oled thet
in thoma gnges tla tazus wers held to 5# invalid bve-
osuse laid o2 the sales $0 the respoctive governments,
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and further that theretofore those cases

hed besn distingulshed and muat be deemed

1imited to thelr particular tacts, Notwith-
standing the holdings or expressions in the

oames distinguished, it must here be coneluded
that a proper oconstruction of the Retail Sales

Tax Aot of California 1s that the tax is not on
the sale, but rather that it is s tax in the same
category as property and excise taxes payabls by
an independent ocontractor engaged in the business
of retall sales whigch, althoogh they are reflected
in the higher cost of t he product or commodity
offered, must be conslidered merely as a neocesgsary
expense of oonduecting the business. It is a tax
computed on the gross receipis from the oonduct

of the businesa of the retail merchint, . Essen- ‘
tially, as intimated in Metealf & FEddy v. Mitchell,
supra, there does not appear to be any sound basgis for
a disiinotion begcause the receipts affording the
measure of the tax are derived from the retail
business conducted by an independent ountractor

or merohant, rather than from the sale of services,
where otherwise the imposition £s nondis2riminatory.
Clearly the imposition of a privilege tax ca the
retailer of commodities does not interfere with the
power of the government to borrow money; nor does it
affeoct in any substantlial manner the efficiency of
-1ts agenoy in the performance of 1ts duties, nor
the ability of the persons taxed to discharge thelr
contractual obligations to the government, nor the
ability of the government to prooure the services
of private individusls to aid them in their undey-

takings,

"Following the path pointed by the court in
the Dravo Case, we conclude that the tax on the
retaller under the Retail Sales Tax Aot of this
state imposed on the basis of a return whieh in-
cludes receipts derived from sales of tangible
personal property to the benk, a federal instru-
mentality, does not unduly burden the federal
government nor interfere with the exercise of the
governmental funotions delegated to 1its ilnstrumen-~
tality, and was therefore validly imposed."
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we are not vomindful of the holding in Foderal
land Bank v, Blazmark Lumber Co, (1$41)314 V. 8. 95, 86 L,
4. 65, 62 54 Cte 1. The Horih Dakota tax of ftwo per oent
upon the gross redeipts from all sales of tangible persanal
property was, by statute, G0 be added Ly the ratailer to
the sales prloo and, whez 30 added, t0 oconstidute a part of
auth price and to be & dadt from the eonsumer Or user to the
retailer, who was forbidden to assume or aheord it, 7The
Suprens fowrt of the United States held the¢ Ngrsh Dakota
tax invalid as applied to lusber and other bBullding ssierisls
purobased by the Federal land Bank to effect necessary repairs
and Saprovezents to bulldings and fences on farm properties
acquired by 1t through mortgags rorecliosurs in the sourse of
ita operstions, But ths Court pointed cut that the statute
nade the rurchassr liable for the tax, In Westera Lithograph
Coe ¥, 3tate Board of Kqualization, supra, ths 3upreze Court
of Celifornle aciknowled that 17 the tex were s tax on the
ounsimsy or purehasey the goods s0ld, 1t would he invelid
when applied to sales to = national dank, But the tax bere
in question is uron the reteiler, not the purchaser, so we
subait that the Bismark care, supra, is not in patu&.

In Aledane v, Xing & Doozer, 14 U, 8, 1, 86 L,
B4, 3, 62 S, Ct, 43, 140 A. 1. R. 615, Onief Justios stome
saldi X .
"The asserted right of the one (government
%o be free of taxation by the other does not ap
famunity from payibg the hddsd soet attributsble
to the taxaetion of thoso who fornish suprliep to
the governmsnt and who have bLeen granted nc lax
imauri{tys 50 far as a different viow has pyew-
vailed, see Fanhandle 041l Co. v. Miselssipri and
0rav§§ \ Texas Co,, supre, we think it nc longer
tenable,

4labans v, ¥ing % Boozer, supra, involved an
Alsbama tax of 2 per ¢ent ob the gross rutall salus price

of tangible personsl property, lsid on the sellsy as the
"Saxpayer, "but required $o bhe added to Lthe salés price and
collaoged by him from the purohaser, The Court held that
suqh tax d14 not infyinge any eoastitutionsl ty of

the Tnited Ststes rrom State taxation, "when imposed with
Tespaat to lumber mold on ths order o} 'ooat-rlup=-anrized-
fes' gontwactoras, for uss by the latter in eonstruocting an
Gray eaxp ror the United States, whare the United States wes
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not in fact the ‘purchasert within the meaning of the tax
statute,” See 140 A, L, R, 621 for an excelleat annotation,

In view of the shove suthority, we are of the
opinicn that you correctly advised Joske Iros, Co, that it
was liable for the tax., %e sare further of the opinion that
the Comptroller Uensrasl’s decision 1s not applicadble to the
faeta involved 4in your opinion requsst,

Trusting that the above fully ansawers your letter,
we &re _

Yery truly yours

TBD1LO

4
A
LIk



